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required municipalities to opt-out by December 31, 2021
by enacting a new local law specifically referencing an
opt-out to the new State regulatory framework. The local
law must have been adopted (voted on) by the local
legislative body on or before December 31, 2021. Further,
if a municipality opted out, the governing body could, at
any point in the future, repeal the opt-out local law. Such
repeal would also be subject to permissive referendum. If
a municipality did not opt out by the deadline, however, it
would not be permitted to opt-out in the future.

The incentive for local governments to permit retail dis-
pensaries and onsite consumption facilities within their
jurisdictions is manifested in a tax revenue split that will
provide welcome benefits during challenging economic
times, rising municipal costs, and a property tax cap that
makes sales tax growth desirable.? It is important to note
that these opt outs do not impact the legality of cannabis
within the municipal borders and do not prevent cannabis
cultivation, processing and other non-retail activities.

A total of 769 of the 1520 New York municipalities
chose to opt out of both retail dispensaries and onsite
consumption facilities.® Approximately 884 municipalities
opted out of allowing on-site consumption businesses but
allowed retail dispensaries within their jurisdictions.*

The absence of draft adult-use regulations providing
additional details of the retail programs and the option to
later “opt-in” to retail dispensaries and onsite consump-
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tion facilities were critical factors playing into municipali-
ties’ decisions to opt out.> Many municipal leaders and
legislative bodies felt they did not have enough informa-
tion and were not sufficiently educated on the adult-use
cannabis program to allow for retail dispensaries and
onsite consumption facilities within their jurisdictions.®

OFFICE OF CANNABIS MANAGEMENT
AND CANNABIS CONTROL BOARD
UPDATE

The MRTA created an Office of Cannabis Management
(OCM)7 as an independent entity within the Division of
Alcoholic Beverage Control. The OCM is providing a
comprehensive regulatory framework governing the
cultivation, processing, manufacturing, distribution,
transportation and sale of cannabis in New York, including
medical, adult use and cannabinoid hemp.® The OCM is
governed by a five-member Cannabis Control Board
(CCB).”® The OCM will administer the State’s cannabis
program and comprehensively regulate and control the
cultivation, processing, manufacture, distribution, trans-
portation, and sale of cannabis in New York State,'®
including medical, adult-use and cannabinoid hemp."

The CCB is tasked with creating the State’s cannabis
industry and is the approval and oversight body for the
OCM. The CCB will choose to limit the number of licen-
ses for each class of cannabis license to be issued in New
York and determine if there will be any limits on licenses
issued by geographic area. The CCB will also be respon-
sible for approving regulations that will govern the can-
nabis industry and issuing applications and licenses to can-
nabis businesses.'? During Governor Kathy Hochul’s first
few months in office, she declared that “New York’s can-
nabis industry has stalled for far too long—I am making
important appointments to set the Office of Cannabis
Management up for success so they can hit the ground
running.”*® With that, appointments to the CCB were made
within months and by the Fall of 2021, all five members
were appointed.' The CCB is comprised of: Reuben R.
McDaniel, II1,'® Jessica Garcia,'® Jen Metzger,'” Adam
Perry'® and Chairperson Tremaine Wright.'® These ap-
pointments are geographically and demographically repre-
sentative of the State and communities historically im-
pacted by the criminal prosecution of cannabis offenses.
Shortly after the appointments were made, on October 5,
2021, the CCB held its first regular meeting and appointed
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Jason Starr®® as Chief Equity Officer of the OCM. The
Chief Equity Officer is charged with establishing a social
and economic equity program to prioritize licensing for
members of communities disproportionally impacted by
the War on Drugs.?' The CCB meets monthly and to date,
has primarily focused on policy development.?? At the end
of February 2022, the Office of Cannabis Management
completed a series of 11 virtual community outreach
events, a link to the recordings is posted on their website.?®

STATUS OF CANNABIS REGULATIONS

At the time of this writing, the State of New York is just
beginning to devise a framework for the regulatory over-
sight of adult use cannabis. To date, only drafts of the
expanded medical cannabis regulations®® and amendments
to the existing cannabinoid hemp regulations® have been
published.

On February 22, 2022, Governor Hochul signed legisla-
tion creating a new Conditional Adult-use Cannabis
Cultivator license that establishes a way for existing New
York hemp farmers to apply for conditional licenses to
grow cannabis in the 2022 growing season for consump-
tion in the emerging adult-use cannabis market.?® The law
requires these licensees to meet specific requirements for
safe, sustainable and environmentally friendly cultivation
practices and requires participation in a social equity
mentorship program as well as engagement in a labor
peace agreement with a bona fide labor organization.?” The
social equity mentorship program will create a path for
social and economic equity partners interested in cultiva-
tion to gain experience in the industry.?® New York As-
sembly Majority Leader Crystal Peoples-Stokes said the
bill will “create a responsible start to the adult-use can-

nabis industry”?®

and many lawmakers are supportive of
this method to ensure a sufficient amount of sun-grown,
safe, regulated and environmentally conscious cannabis
products to meet the demand of the adult-use market when

dispensaries open.3®

Please note that chapter 14-A will be supplemented
once the draft adult-use regulations become available for
review.

LOCAL ZONING REGULATION OF
CANNABIS

The MRTA delegates to local municipalities the ability
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to regulate time, place and manner of the operation of retail
dispensaries and onsite consumption sites (“retail estab-
lishments™), as long as such regulation does not render the
business unreasonably impracticable.3' The OCM has is-
sued guidance providing that municipalities may pass laws
pertaining to the local zoning and location of licensees,
hours of operations and adherence to local building
codes.® Municipalities may not require local licenses for
cannabis businesses.

Based on the MRTA provisions regarding municipal
time, place and manner restrictions on adult use retail es-
tablishments® and a review of municipal zoning regula-
tions in states with similar adult-use cannabis programs,
educated assumptions can be made regarding the details of
local limitations. Until the adult-use cannabis regulations
are adopted, however, the full impacts on local planning
and zoning will not be known.

i. LOCAL LIMITATIONS TO RESTRICT THE
LOCATION AND NUMBER OF RETAIL BUSI-
NESSES

A review of local regulations in other states with simi-
lar adult-use cannabis statutes demonstrates that local zon-
ing ordinances are the most common and most effective
way to impose time, place and manner regulations on can-
nabis businesses. A further limited survey of zoning
regulations in Massachusetts, Illinois and Colorado indi-
cates that popular restrictions include limiting the number
of retailers and onsite consumption facilities permitted
within the municipality and further, to limit the distance
between those businesses in linear feet. Common distances
imposed between dispensaries ranged from 750 - 1,800
feet, with 1,500 feet being most popular.®® These distances
were measured from nearest property lines, not buildings
or main entrances.®® The maximum number of dispensa-
ries per municipality averaged from 3-4.%7

Some municipalities make exceptions to both the
number of establishments permitted and the minimum
distance between businesses for dispensaries owned by
social equity applicants.® In New York, this approach
would further support the businesses of social and eco-
nomic equity applicants, as defined in the MRTA, as those
owned by individuals from communities disproportion-
ately impacted by cannabis enforcement (with extra prior-
ity to those who have been convicted of cannabis offen-
ses), minorities, women, distressed farmers and service-
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disabled veterans. This is one unique approach to
furthering social justice and encouraging small businesses
owned by such applicants within a municipality.

Municipal approaches to amending the zoning map to
define areas appropriate for cannabis businesses include a
variety of methods including:

e Amending the permitted uses within existing zoning
districts. This method involves identifying existing
zoning districts that would be appropriate for can-
nabis businesses (typically in commercial, industrial
and mixed-use areas and not residential areas). No-
tably, exceptions have been made to allow social
equity applicants to operate in more districts than
non-social equity owned businesses.*

e Creating an overlay district to allow cannabis uses
within a certain area of the municipality that will not
extend to other areas with the same zoning
classification.*

e Creating several “cannabis districts” within a mu-
nicipality to ensure even distribution of cannabis
businesses.*! This method allows the municipality to
have different standards and regulations for each
cannabis district, as opposed to a traditional overlay
zone, which would typically have one set of stan-
dards applying to all cannabis businesses. This is an
option best-suited for cities or municipalities with
complex zoning regulations.

In addition to amending the local zoning ordinance to
permit the cannabis business uses, municipalities also have
amended the law to restrict other uses permitted at the site
of a cannabis operation. Most commonly, a lot where a
dispensary is operated cannot have any other uses onsite.*?
Applicants should be aware of this limitation when consid-
ering potential locations since many options for both lease
and purchase may have residential units above the ground
floor or may be located adjacent to other retailers, such as
space in a shopping center.

i. LIMITING HOURS OF OPERATION

Another key aspect of zoning amendments made spe-
cifically for cannabis businesses seen in other states are
the limitations of hours, both in hours of operation and
hours for deliveries. Mostly, businesses were prohibited
from operating overnight, with the majority requiring dis-
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pensaries to close for business between 8 PM - 10 PM.*
Deliveries were often limited to early morning hours (ex-
7AM -9 AM).*

While the MRTA gives the Cannabis Control Board
(“CCB”) authority to limit hours of operation for retail
establishments in the forthcoming regulations,*® and the
OCM'’s guidance for NY municipalities provides that
localities may pass laws limiting hours of operations, there
are potential legal challenges associated with such
restrictions. A recent 2021 Department of State Office
(“DOS”) of General Counsel memorandum may prohibit
municipalities from further regulating hours of operation
beyond what will be provided for in the regulations.*®
Based on the DOS memorandum and case law, planning
and zoning boards are unable to regulate the hours of
operation of a business, as an attempt to regulate the
internal operations, unless there is substantial evidence in
the record that demonstrates that the conditions being
imposed are directly related to the use of the property and
the conditions regulating hours of operation were neces-
sary to mitigate adverse impacts on the surrounding
neighborhood.*” The DOS memorandum further addresses
whether legislative acts [from a City Council or Board of
Trustees] could establish the hours of operation through
zoning legislation or the application of its police powers.
Therefore, New York municipalities should be cautious
about further restricting the hours of cannabis businesses
beyond the limits that will be set forth in the CCB’s
regulations.

ii. MUNICIPAL ENTITLEMENT PROCESS FOR
RETAIL CANNABIS BUSINESSES

The municipal entitlement process for retail establish-
ments typically includes site plan review and approval and
the issuance of a special permit from the Planning Board.*®
Typically for non-cannabis businesses, final municipal ap-
provals are granted after the required State licenses are
obtained, but the local approval process is commenced
simultaneously for efficiency.

The MRTA requires that an applicant provide the
municipality of notice of intent to file an application for
adult-use cannabis license at least 30 days prior to submit-
ting the license application and affords the municipality
the opportunity to comment on the application.*® The
forthcoming regulations on adult-use cannabis will likely
include more details on the timing of municipal comment
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on applications as well as the license approval process. It
is recommended that applicants engage in pre-application
discussions with the municipality well in advance of the
30-day deadline to provide notice of intent to file the
application. During these discussions, timing of the mu-
nicipal approval process and applicable site plan and
special permit standards should be reviewed.

iv. LOCAL TIME, PLACE AND MANNER
RESTRICTIONS

Basic dimensional requirements provided for in zoning
ordinances are typically amended to include explicit
restrictions for cannabis businesses. Specifically, many lo-
cal zoning regulations in other states limit the maximum
gross floor area for dispensaries.®*® Common restrictions
average approximately 3,000 square feet and some munici-
palities further limit the max floor area that can be open to
the public.®' Yard setbacks are other common dimensional
requirements amended to specifically address cannabis
businesses.® Aside from setbacks of the main entrance to
property lines, municipalities can also enact setbacks from
other uses beyond the schools and house of worship
restrictions included in the MRTA. Common setbacks
include distance from a park, playground, athletic field,
daycare facilities, and alcohol and drug treatment
facilities.%® These minimum distances range from 300 feet
to 1,500 feet and many zoning ordinances permit the Plan-
ning Board to vary the distance based upon a finding of no
substantial impact or for social equity applicants.5* In
some of the zoning ordinances surveyed, specific off-street
parking requirements were enacted for cannabis busi-
nesses and varied greatly, ranging anywhere from 1 space
per 200 - 1,000 square feet of retail.*®

There is also the option for a municipality to prohibit a
building that is nonconforming with the existing dimen-
sional requirements to be used for a cannabis business.
This could be an effective tool to ensure that buildings
with inadequate setbacks and lot size, two factors that may
lead to complaints and conflicts with surrounding uses, do
not get repurposed for a cannabis use.?®

v. SITE PLAN AND SPECIAL PERMIT
STANDARDS—ANTICIPATED LOCAL TIME,
PLACE AND MANNER RESTRICTIONS

While the site plan review involves a detailed analysis
of location-specific details, the special permit standards
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for cannabis businesses apply generally to all applicants to
ensure the proposed business will comply with specified
operating, design and reporting standards for cannabis
businesses. Therefore, it can be anticipated that popular
zoning code amendments will include special permit stan-
dards specific to cannabis establishments that focus on
time, place and manner restrictions. It can reasonably be
expected that both the site plan and special permit process
for cannabis applicants will require a public hearing which
encourages community participation and comment. Mu-
nicipalities should anticipate widespread public interest
and applicants should expect a detailed and complex
review process.

Typical site plan application requirements include:%”

o Letter from Chief of Police confirming a review of
and acceptance of the security plan;

o Detailed floor plans, including square footage;
e All signage proposed;

e Pedestrian and vehicular impact study;

e Odor control plan;

e Traffic control plan with estimated trips per hour,
including opening day, weekends and the first 6
months of operation;

e Decommissioning plan; and

e Written plans for operating, water use, waste dis-
posal, light pollution, transportation/delivery, energy
efficiency, security.

An important site plan consideration when reviewing
design and security of a proposed business will be the
exterior view of the building. For instance, the regulations
will likely require—and security protocols will almost
certainly dictate—that sales and product not be visible
offsite or from a public right of way. A municipality will
likely want to balance this security with its goal of street-
activation to encourage walkability and ensure safety. One
option is to encourage applicants minimize opaque facades
and instead use public art displays or other measures to
screen retail areas in order to activate street frontages.®

Another common and significant local zoning require-
ment seen in municipalities in other states with legal adult
use cannabis programs is a provision that prohibits retail
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cannabis businesses from being located within a pre-
existing nonconforming building. Essentially, this provi-
sion prevents cannabis businesses from operating in a
building that pre-dates zoning restrictions and does not
conform with the applicable dimensional requirements,
such as maximum height, setback, lot size and floor area.
The objective of such a provision is to minimize impacts
to adjacent properties and the surrounding area. Since it
may not be readily apparent whether a building is fully
zoning-compliant, applicants should engage zoning coun-
sel to complete a zoning analysis on a parcel before enter-
ing into a lease or contract to purchase.

Further, some municipalities choose to enact a restric-
tion that prohibits a cannabis business from operating on a
parcel with any other uses. Applicants should be aware of
this limitation when considering potential locations since
many options for both lease and purchase may have resi-
dential units or office space above the ground floor or may
be in building with other retail tenants, such as space in a
shopping center or strip mall.

The majority of local municipalities in New York have
not yet amended their local ordinances to address cannabis
uses, but it is anticipated that they will do so over the next
several months after the State releases draft regulations on
the adult-use of cannabis.

ADULT-USE LICENSING SCHEME

i. ADULT-USE LICENSE TYPES

The MRTA creates 7 general categories of adult-use li-
censes, with several sub-categories associated with each
level. Cultivator licenses authorize the growing, planting,
cloning, harvesting, drying, curing, grading and trimming
of cannabis.®® Processor licenses authorize the acquisition,
possession, processing and sale of cannabis from a cultiva-
tor to another processor or to a distributor.®® Processing
includes blending, extracting, infusing, packaging, label-
ing, branding and preparing cannabis products.®! Distribu-
tor licenses authorize the acquisition, possession, distribu-
tion and sale of cannabis from a processor to retail
dispensaries and onsite consumption sites.®?

Retail dispensary licenses authorize the acquisition,
possession, sale and delivery of cannabis from the licensed
premises of the dispensary to cannabis consumers.®® The
MRTA limits the number of dispensary licenses an indi-
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vidual can have a direct or indirect financial or controlling
interest to no more than three dispensaries.’* Note that
while the statute includes delivery within the scope of
operations for a dispensary, it is unclear whether that
includes direct delivery of product directly to consumers.
Onsite consumption licenses authorize the consumption of
cannabis within a licensed area.®® Similar to retail dispen-
sary restrictions, no individual may have an interest in
more than three onsite consumption licenses.5®

Delivery licenses authorize the delivery of cannabis by
licensees independent of another adult-use cannabis
license.®” Each delivery licensee may have a maximum of
25 individuals providing full time paid delivery services to
cannabis consumers per week.®® Nursery licenses autho-
rize the production, sale and distribution of clones, im-
mature plans, seeds and agricultural products sued for
cultivation.®®

New York’s adult-use program prohibits vertical inte-
gration to encourage small business, diversify the market
and support its social equity program.” Therefore, for
example, a cultivator licensee is prohibited from holding a
dispensary license and vice versa.

The statute also creates cooperative”' and microbusi-
ness licenses,’? however such activities are narrowly
defined and not further detailed. The forthcoming regula-
tions will provide further clarity on the details and scope
of such licenses.

ii. SOCIAL EQUITY

In New York, 50% of each type of license category will
be issued to social equity applicants, defined to include
individuals from communities disproportionately im-
pacted by the enforcement of cannabis offenses, minority
and women-owned businesses, distressed famers and
service-disabled veterans.” The State is creating a state-
run business incubator and in the 2022 State of the State
Address, Govern Hochul announced plans to create a $200
million public-private fund to support social equity
applicants.”

ii. MUNICIPAL NOTIFICATION AND SUPPORT

Applicants for adult-use retail dispensary or on-site
consumption licenses must notify the municipality at least
30 days prior to applying for such license.” The municipal-
ity will express an opinion in favor or against granting of
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the license and such opinion will be deemed part of the
record and used by OCM to determine whether to grant
the license.” This requirement encourages prospective ap-
plicants to have conversations with municipal officials and
land use boards early in the process regarding their plans
to operate retail establishments within the jurisdiction.

iv. LICENSE APPLICANTS MUST HAVE A
LOCATION SECURED

The MRTA requires applicants seeking retail licenses to
have identified the location for their business at the time
the license application is submitted.”” Specifically, the ap-
plicant must either own the property, have a valid lease in
place or provide proof that they will possess the property
within 30 days of being granted a license for a term that
equals the license period (which is renewed every 2 years).
This requirement severely limits the viable locations for
cannabis businesses, given the legal and tax complications
associated with seeking a mortgage from a federally
backed bank or leasing from a property owner who is pay-
ing a mortgage on the premises.

This requirement also leaves applicants in the risky sit-
uation of securing a location at a potentially significant
cost and outlay of capital without even being granted a
license and leads to many unanswered questions about
where they should purchase or lease property. These
concerns are compounded by the fact that a handful of
communities have already opted out of allowing retail dis-
pensaries and on-site consumption sites within their juris-
diction, with more communities expected to opt-out before
the end of the year when the deadline to do so expires.

CONCLUSION

Regulations relating to the business of cannabis cultiva-
tion and retail sales are unfolding at a rapid pace in New
York. Municipal attorneys must stay on top of these
developments to ensure that local land use and zoning
regulations are developed and amended to meet the desired
community results.
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